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ATTORNEYS AT LAW

Re: VoiceLog Petition for Reconsideration, and Petition for a Partial
Limited Stay, CC Docket No. 94-129

Dear Ms. Salas:

The attached letter was hand delivered to Ms. Attwood and Mr. Rogovin today.

In accordance with the Commission's rules, a copy of this letter is being filed electronically in
the above-captioned docket.

Sincerely,

Fred B. Campbell, Jr.
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Attachment



HARRIS,
WILTSHIRE &
GRANNIS LLP

Ms. Dorothy Attwood
Chief
Common Carrier Bureau
Federal Communications Commission
445 12th Street, S.W.
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Mr. John Rogovin
Deputy General Counsel
Office of the General Counsel
Federal Communications Commission
445 12th Street, S.W.
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August 8, 200 I

1200 EIGHTEENTH STREET, NW

WASHINGTON, DC 20036

TEL 202.730.1300 FAX 202.730.130 I
WWW.HARRISWILTSHIRE.COM

ATTORNEYS AT LAW

Re: VoiceLog Petition for Reconsideration. and Petition for a Partial
Limited Stay, CC Docket No. 94-129

Dear Ms. Attwood and Mr. Rogovin:

VoiceLog LLC; Clear World Communications Corporation; Plan B Communications, Inc.;
Capsule Communications, Inc.; IsTerra; TransWorid Network, Corp.; and AT&T Corp. are writing in
further support of VoiceLog's petition for reconsideration, filed in the above-captioned docket, seeking
reconsideration of the Commission's Third Report and Order modifying Rule 64.1120(c)(3)(ii), insofar
as it requires a telephone marketer to drop off the line once the customer begins third party
verification (the "drop-off' rule).' We believe that, in addition to the reasons set forth in VoiceLog's
petition and in comments submitted to date, VoiceLog's petition for reconsideration must be granted
because the drop-off rule is an unconstitutional abridgement of First Amendment rights of free speech.
As the Supreme Court again made clear in Lorillard Tobacco Co. v. Reilly, No. 00-596, slip op. at 31 Oune
28, 200 I), there must be a "reasonable fit between the means and ends of the regulatory scheme." No
such "reasonable fit" exists with respect to the drop-off rule as it currently stands, and in fact,
modification of the rule along the lines suggest by VoiceLog in its petition for reconsideration is
required in order to create a "reasonable fit."

Clear World Communications Corporation; Capsule Communications, Inc.; IsTerra, a division of Primus; and
TransWorld Network, Corp. all provide long distance telephone services. Plan B Communications, Inc. provides local
and long distance telephone services, and AT&T Corp. provides local and long distance telephone services, among
others. A separate filing by Capsule Communications, Inc., which has previously been filed with the Commission, is
attached hereto in its entirety.
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To determine whether a regulation of commercial speech is permissible, the Supreme Court
has developed a four-part framework for analysis:

• "At the outset, we must determine whether the expression is protected by the First
Amendment. For commercial speech to come within that provision, it at least must
concern lawful activity and not be misleading."

• "Next, we ask whether the asserted governmental interest is substantiaL"
• "If both inquiries yield positive answers, we must determine whether the regulation directly

advances the governmental interest asserted, and"
• [We must determine] whether it is not more extensive than is necessary to serve that

interest."

Lorillard, slip op. at 24 (quoting Central Hudson Gas & flee. Corp. v. Public Servo Comm'n of New York, 447
U.S. 557, 566 (1980)).

It is undisputable that soliciting a customer to change his or her presubscribed
telecommunications carrier is expression protected by the First Amendment. See Lorillard, slip op. at
23 ("For over 25 years, the Court has recognized that commercial speech does not fall outside the
purview of the First Amendment."). Nondeceptive solicitation of a customer to change his or her
presubscribed telecommunications carrier is clearly a lawful activity. Accordingly, insofar as a
telecommunications carrier or marketing agent communicates with a customer to provide truthful,
non-misleading information, that communication is commercial speech subject to the protection of the
First Amendment.

It is also indisputable that the "drop off' rule itself is a regulation of speech, and not mere
conduct. The clear purpose of the "drop off' rule is to preclude a marketer from speaking to the
customer during the verification by excluding the marketer from the conversation altogether once
connection between the customer and the third party verifier has been established. Implementation of
the Subscriber Carrier Selection Changes Provisions of the Telecommunications Act of 1996, FCC 00-255 at
~~ 35-38 (reI. Aug. 15, 2000) ("Third Report and Order"). A marketer who is not on the line cannot
speak and therefore, the Commission reasoned, cannot "improperly influence[e] subscribers." Third
Report & Order at ~ 38. Of course, the "drop off' rule also precludes a consumer from obtaining, at
the time he or she is asked to verify his or her intent to change presubscribed carriers, truthful,
non-misleading information that may be important to that consumer's decision.

We do not dispute that the Commission's asserted interest in ensuring that consumers
voluntarily choose to change telecommunications carriers, and in ensuring that consumers are not
subject to undue influence when verifying their intent to change telecommunications carriers may be a
substantial governmental interest. Undue influence in the verification process can theoretically be a
problem (although the record here fails to show any actual harm), and by forbidding the mere
presence of telemarketing personnel during the verification process, the "drop off' rule eliminates all
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speech by telemarketing personnel during the third party verification process and thereby alleviates any
potential problem of undue influence.

The problem with the "drop off' rule, however, is that in order to curtail some problematic
speech, it halts all speech. The "drop off' rule fails constitutional scrutiny under the last step of the
Central Hudson analysis, Le., "asking whether the speech restriction is not more extensive than
necessary to serve the interests that support it." Lorillard, slip op. at 26 (quoting Greater New Orleans
Broadcasting Ass'n, Inc. v. United States, 527 U.S. 173, 188 (1999». The Court has made clear that "the
case law requires a reasonable 'fit between the [agency's] ends and the means chosen to accomplish
those ends, ... a means narrowly tailored to achieve the desired objective.'" Id. (alteration in original)
(quoting Board of Trustees of State Univ. ofN.¥. v. Fox, 492 U.S. 469, 480 (1989». The fit is not required
to be "perfect, but reasonable; that represents not necessarily the single best disposition but one
whose scope is 'in proportion to the interest served.'" Board of Trustees of State Univ. of N. Y., 492 U.S.
at 480 (quoting In re R.MJ., 455 U.S. 191, 203 (1982».

The "drop off' rule is not a regulation that "went only marginally beyond what would
adequately have served the governmental interest," id. at 479, but one that is "substantially excessive,
disregarding 'far less restrictive and more precise means.'" Id. (quoting Shapero v. Kentucky Bar Ass'n,
486 U.S. 466, 476 (1988». Carriers and marketers "have an interest in conveying truthful information
about their products" to consumers, and consumers "have a corresponding interest in receiving
truthful information" about telecommunications products. See Lorillard, slip op. at 34. Nothing in the
record suggests that this interest ends during the third party verification process. In fact, experience
has shown that when asked by the verifier whether he or she wishes to confirm his or her intent to
change presubscribed long distance carriers, consumers will sometimes then seek to confirm critical
aspects of the calling plan they are selecting, such as the interstate rate, the rate to particular
international destinations, or the applicable monthly fees. When provided in a truthful and non­
misleading manner, this information facilitates consumer choice, and is protected by the First
Amendment.

Moreover, there is no alternative means for the consumer to get access to information he or
she may desire during the verification call, other than from a carrier's or marketer's personnel on the
line at the time. As VoiceLog's petition and comments filed in the record have made clear, once the
marketing personnel has dropped off the line, he or she cannot be easily (if at all) reconnected to
answer a consumer inquiry. Commission rules preclude the third party verifier from providing
marketing information, so even if the consumer reaches a live operator, the operator cannot supply
information about the calling plan under consideration by the consumer. Like the advertising
restrictions at issue in Lorillard, the "drop off' rule therefore precludes the retailer from providing
information necessary to an instant transaction. Lorillard, slip op. at 35.

By contrast, the modification to the "drop off' rule proposed by VoiceLog is a much more
tailored regulation. Under VoiceLog's proposal, a carrier or marketer would not have to drop-off the
line after connecting a consumer to a third party verifier, but - in a conversation required to be
recorded and preserved for two years under other FCC rules - could remain on the line to provide
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certain types of navigation assistance (such as assistance in reaching the live operator), assistance in
terminating the verification, and neutral, factual information in response to a consumer inquiry. At the
conclusion of the verification process, marketing personnel could also resume discussions with
customers regarding other offerings (such as nonregulated services) that are not subject to the
Commission's carrier selection rules. Rather than simply stifling all marketer/consumer speech, the
VoiceLog proposed rule is one that respects the First Amendment interests of the carrier and the
consumer in exchanging truthful, non-misleading information, but which still protects the consumer
against misleading information or unsolicited information intended to mold or direct the consumer's
answers to verification questions.

Enforcement concerns also do not justify the lack of a fit between the FCC's objectives and the
"drop off' rule. The FCC required-recording of the third-party verification will provide the basis for
enforcing a tailored rule, such as the one VoiceLog has proposed, because the Commission can use the
recording to evaluate compliance. Although VoiceLog's proposed rule means that the Commission
must evaluate these recordings to determine whether the carrier or its agents met regulatory
standards, this is appropriate and necessary because the First Amendment "impos[es] on would-be
regulators the costs of distinguishing the truthful from the false, the helpful from the misleading, and
the harmless from the harmful." Shapero v. Kentucky Bar Assoc., 486 U.S. 466, 476 (1988). Moreover,
violations of either the "drop off' rule or the rules VoiceLog proposed in its stay request or on
reconsideration will only surface from customer complaints, so the full "drop off' rule provides no
additional consumer protection and is no less of a burden on administrative resources from an
enforcement standpoint.

As the Court observed in Lorillard, "a speech regulation cannot unduly impinge on the speaker's
ability to propose a commercial transaction and the adult listener's opportunity to obtain information
about products." Id. at 36. Like the outdoor advertising regulations at issue in Lorillard, that is
precisely what the "drop-off' rule does.

Finally, because the "drop off' rule is not narrowly tailored to a significant governmental
interest, it also cannot be justified as a regulation of the time, place and manner of speech. See Clark v.
Community for Creative Non-Violence, 468 U.S. 288, 294 (1984). The standard for evaluating whether a
time, place and manner regulation is narrowly tailored is essentially the same as the standard for
evaluating whether regulation of commercial speech is permissible. Board of Trustees of State Univ. of
N. Y., 492 U.S. at 477; see also Lorillard, slip op. at 24.



Ms, Dorothy Attwood
Mr. john Rogovin
August 8, 200 I
Page 5 of 6

Accordingly, we urge the Commission promptly to grant VoiceLog's petition for
reconsideration, and to modify the "drop-off' rule so that the Commission's third party verification
regulations are narrowly-tailored and do not unnecessarily abridge commercial speech protected by
the First Amendment. At a minimum, the Commission should immediately grant VoiceLog's request
for a limited partial stay pending further review so that it reduces its encroachment on protected
speech.

Sincerely,

j n T. Nakahata
ounsel to VoiceLog

Harris, Wiltshire & Grannis LLP
1200 18th Street, N.W.
Washington, DC 20036
(202) 730-1300

Tom Jones
Director of Telecommunications
Plan B Communications, Inc.
655 Shrewsbury Avenue
Shrewsbury, Nj 08804
(732) 345-7000

jeff Mellott
IsTerra, a division of Primus
2094 185th Street
Fairfield, IA 52556
(800) 338-0225

Peter H. jacoby
Counsel for AT&T Corp.
295 North Maple Avenue
Room I I34L2
Basking Ridge, NJ 07920
(908) 221-4243

Mike Mancuso
President/CEO
Clear World Communications Corp.
3100 S. Harbor Boulevard, Suite 300
Santa Ana, CA 92704
(714) 445-3900

David B. Hurwitz
President and CEO
Capsule Communications, Inc.
2 Greenwood Square
3331 Street Road, Suite 275
Bensalem, PA 19020
(214) 633-9400

john Rakoczy
President
TransWorid Network, Corp.
7702 Woodland Center Blvd., Ste. 50
(813) 890-2200
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c: Kyle Dixon, Legal Advisor to Chairman Powell
Carol Mattey, Deputy Bureau Chief, Common Carrier Bureau
Katherine Schroeder, Chief, Accounting Policy Division, Common Carrier Bureau
A. Michele Walters, Associate Chief, Accounting Policy Division, Common Carrier Bureau
Jack Zinman, Counsel to the Bureau Chief, Common Carrier Bureau
Perlesta Hollingsworth, Accounting Policy Division, Common Carrier Bureau
Linda Kinney, Associate General Counsel, Office of the General Counsel
Debra Weiner, Office of the General Counsel
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advertising regulations at issue in Lorillard, that is precisely what the "drop-offll rule
does.

Finally, because the A1drop off" rule is not narrowly tailored to a significant
governmental interest, it also cannot be justified as a regulation of the time, place and
manner of speech. See Clark v. Community for Creative Non~ Violence, 468 U.S. 288, 294 ­
(1984). The standard for evaluating whether a time, place and manner regulation is
narrowly-tailored is essenti·ally the same as the standard for evaluatIng whether
regulation of commercial speech is permissi ble. Board of Trustees of state Univ. of N. Y.,
492 U.S. at 477; see also LorilJard, slip op. at 24.

Accordingly, we urge the Commission promptly to grant VoiceLog's petition for
reconsideration, and to modify the /'drop-off" rule so that the Commission's third party
verification regulations are narrowly-tailored and do not unnecessarily (ibride~

commercial speech protected by the First Amendment. At a minimum) the Commission
should immediately grant VorceLogrs request for a limited partial stay pending further
review so that it reduces its encroachment on protected speech.

Sincerely,

John T. Nakahata
Counsel to VoiceLog
Harris, Wiltshire & Grannis, LLP
1200 18th Street, NW
Washington j DC 20036
(202) 730-1300

Mi(!2~
President/ CEO
Clear World Communications
3100 S. Harbor Blvd. Suite 300
Santa Ana, CA 92704
(714) 445-3900
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Accordingly, we urge the Commission promptly to grant Voice Log's petition for
reconsideration, and to modify the lldrop-ofP' rule so that the Commisision's third party
verification regulations are narrowly-tailored and do not unnecessarily abridge commercial
speech protected by the First Amendment. At a minimum, the Comrl1ission should
immediately grant VoiceLog's request~ora limited partial stay pending further review so that it
reduces its encroachment on protected speech.

John T. Nakahata
Counsel to VoiceLog
Harris, Wiltshire & Grannis, LLP
1200 18th Street, NW
Washington, DC 20036
(202) 730-1300

Torn Jane C......__- ......::---
Director of elec mmunications
Plan B Com uni ations, Inc.
655 Shrewsbu e
Shrewsbury, NJ 8804
(732) 345-7000
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Accordingly, we urge the Commission p10mptly to grant Vo!ceLog's petition for
reconsideration, and to modify the II drop-off" rUle so that the Commission's thIrd party
verification regulations are narrowly..tallored and do not unnecessarily abridge
commercial speech protected by the First Amendment. At a mlnJmurJl, the
Commission should Immediately grant VOlceLog's request for a limited partial stay
pending further review so that it reduces Its encroachment on protected speech.

Sincerely,

John T. Nakahata
Counsel to VoiceLog
HarrIs, Wiltshire & Grannis, LLP
1200 18th street NW
Washington, DC 20036
(202) 730-1 300
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Accordingly, we urge the Commission promptly to grant VoiceLog's petition for
reconsideration, and to modify the Ildrop-off" rule so that the Commission's third party
verification regulations are narrowly·tailored and do not unnecessarily abridge
commercial speech protected by the First Amendment. At a minimum: the Commission
should immediately grant VoiceLog's request for a limited partial stay pending further
review so that it reduces its encroachment on protected speech.

Sincerely,

John T. Nakahata
Counsel to VoiceLog
Harris, Wiltshire & Grannis, LLP
1200 18th Street, NW
Washington, DC 20036
(202) 730-1300

JO~
President
TransWorld Network, Corp.
7702 Woodland Center Blvd. Ste. 50
Tampa, FL 33614
(813) 890·2200



Ms. Dorothy Attwood
Mr. John Rogovln
July 16, 2001
Page 6 of 5

Accordingly, we urge the Commission promptly to grant VoiceLog's petition for
reconsideration, and to modify the IIdrop-off" rule so that the Commission's third party
verification regulations are narrowly-tailored and do not unnecessarily abridge commercial
speech protected by the First Amendment. At a minimum, the Commission should
immediately grant VoiceLog's request for a limited partial stay pending further review so
that it reduces Its encroachment on protected speech.

Sincerely,

John T. Nakahata
Counsel to VoiceLog
Harris, Wiltshire & Grannis lLP
1200 18th Street, NW
Washington, DC 20036
(202) 730-1300

Peter H. Ja
Counsel far '&T Corp.
295 North Maple Avenue
Room 1134L2
Basking Ridge, NJ 07920
(908) 221-4243
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". . .• ..... . . . Cill'sule.'W .
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·Mr, John ROgovUl;..... .
·.July '1·6, .2'001 ......:.... .

. ,.,,: .'~a9~ :to~ S :'..

',' . ,:' '

: .. 'liarrT1)~' a·na."·py::··rc;il·blddlng .the·, mere pr~senee 'of telemarketing personnei dUrilig t~e vttifica~lon
'. or@!$~ .. th'e<~\df.op :off" ~le .ehmin,Ii~' all speich by telem.r~atfr.9 ,personheld( ring ~he third ,
·~tty v~rifje!.ti6f'l proce$$ ~rtd .therebY al1evl!U!s any' pot~ntl!1 problem ,of ~lnd1J(' 511fl.uenee. " '. ,.,

.' . . ',' '

The·,'pr~~·I~~i"Wlth.the:~drOP.offll r~le, hdweyer, is','that in order'to c:uftalt some.' ,', '
'pl"o.blerrf()~.c ~~i~h~ i~ h~:~tS, .~lI'-spee~h. Tha\'!,cltop' orr rule falts CQr.stittitio~Cll '&cru:~lny w~dir .

· the, \as;t st~p.'of.'lh~' (;4mtra/,ku{14CJfl analysIs, l.e~, '\,a~lng',wh~ther the. $pOOCh, r:!strtet,l~~ Is I"i,ot
.' mO~l!f~ns.N~f,than. ne~.ry .to serve the lrt.terl$t$ that support It.'ft ,Lori/iard' sIll' op·~,."t. to
, (qiJoting .Gf:.st~r N$"i'OrifiB .'1$'Broi.dcQsting Ass'n,' Inc,- v. Uttited States,. 52.7 u..S. 173,.. 18B
·(199.~» ....·Th'~,¢oort·..h~s.'r~!de ¢!ear·that "th~ caS(; law rsqt.:ires 8 rElasonable."\!i: ~twe~i the ..

,"r:!gen<:y.l$J 'ends :and the me~n$, ·~ho5en. to t'3ccompHsh those endA, .•.• a meal!' n6,rro\o\fly "
,ti~ffcr~d ~·~,chl~v¢ ttl'e. desired :objecilve,'" Ie'•. (alterlJtto'n tn·orI9inat) (,/ut1,tinfl E:iosrd.of. ,.: ..
jl"u:;Ji;~$ofStati.i Unlv. ,otN..y, v. pox/ et9~ U.S. 4~9, 480 (1989»); The, fit is nt t reqUi'red to be·

, ''''~erf~t,but ~~nti ~.Ie; ,tttat rapres!nts hOt nee~ssElrIIY, the, $(nglt be~ diSpos ~lOtr put. one " .
· whoSe '$.~pe 'i$.tlri'protxlrticm to ·the IMel'~t: served/t , SqsrQ of Trustees of Sta:'e 'UnJv: of N;.y.., .
~92 t.(g.. at',480 (qu.rJUnf{in re'~.M.J., 4SS U.$~ 1911 203 (1982))1 . .

" :"" , , " . ' " . .

",' .The·'~d.r.6P::bffl~rule lld~ot'a regUletlon'thll$t~\weht On·ly..marglnally'·beYOnd what ~u1d.
. a8eq'\l:iJta!y",h~~:serVed tr1S gov,rfl'mentlll intere!t,;r Ipt' at '47~~ blJt one that Is \~subSta.l"ltially
. :'.' . ·.exe$~SJ.ve, ,di$¥~:If~I't\9 \f'!:f '~n:' re.5tric~ive sind fflOrQ pr.diP: meen,/" .'d. (ctu(J!lnr; ·S.hi~ip.elY:i.y,

'. K6ntiJqk~lBa.r Asf;,.'N~· 486 'UtS; 4t3~r 476 ('1900» •.Carner; .~nd marketers "have an interest-In .
," ,conv~ying, 1:tuthful.inf.o,rmation ~bol.lt th~i~ products" to.con~1Jme~t 8ndconSU,If\erS"'~~ve, s' .' ".,'
· t:;or~espond:Po.':Jt'ttet"I!&t..ln r~tetvjh9 truthful lriformetJonfi about tetecornrnunlcatlOr)S. prod,u(;ts~. .'
. Sfi.Ii:·rOrlJla~,., ~ip·..op. at 34', N~th{n9 ,in the retord sUQge$3 that thi$lr'teetest,,~nd$during the

" .. tbtrd ,partY,vef.trr~tJon·proces5. In filet, e~pQ'rlellca Hi!!S',sha,wn thet ~hen asked ·.byJheverifier ..
"'whether he ~r.·she ..1f{b1jhes to C;QIi'fti1r1 hiS or he.r. tn~nt to. Ch~nge:presubsr:rlbed.IQrig dlstanr:~ .

...carr!en:/ cons~~,rs w\H so(tl,times then seek to eOJ'ifirr:n criti~t ~spe~ o.f the CalUr.Q .p~an 'they
ate ~~f¢q:1ng~ suc~ ,as t~~' tntir$tat~ ratet , the, r,te'to par;il:u1a:o Inte'rmsti.Qr'li'1 d~'$tinatlons/,or, '
,the. ·8Pi?ncaote. rrronthiy fees" ,Whe~ p,roVlded In a. truthful ~nd non-rrt\SIf!ading ~~,nner'r thi.s .'
inf~'attoti}a~{itate5' o::msl,H~el'" choice, !!lrid ,Is p(ot~cted by the Flr!t Arnendm ~l1t'~ .

' •• 0'· " • • I, '

. . ", ',.Mor~er,f. ·~,era.l$ no' altematl~e ,me'an5 fOr the eomumer to 'get .~.$~ ',t,q llifodnartion
he:or she maY',d:eslre,durlng :the ve.r1f1catiol"l caB, other man from ~ e~n1er's'o'i rna(~etel"'.i ' .

. .P'!iiory~el,.'·p~' th,.(Hn~, at ~~~ tlme. 'AJ VOIO!:LQg'~ ,petitiqn and commarits ~~h~d I.n the. feporo '
.' havQ M!de, c.l~~'tj :'QoC$ th~' tTlarketln; per.$~ryntlll ha$ drC!pped oft'the nne,' he :.1: r $Me! ,tannot be
. eas'f1Y.{tf ~t.•1j),'r~iGonnecl:ed,tca,nswer ~,~onSl,Jm~r InqUIrY> 'Commlsl!;lo:oi rUH!s 'prec,lude the'. ,'.'
'thlr~partY :.ve(lfter, F.!'q,m provldi,n,g marketing. '~rJforrnatiOti'" $0 even If' the coris'~ lnil'· tea,~h~t; ~ .

, Hv~>op~r'Wr:t.:¢hij· 'op~~~tCl!' c.:an1'1t;Jt '$wpPly'I/"l;orm~tlon aoout tt,~ eaHl1"'l9 pi~r. WI \oe.,r. , . .
..."~n!idd,~ratt~~J?Y th~ e<:'H,$lJmet. Lik~ the: 2ldvertising ..restrictions at fs?Ue ,'if! L'ltf/(fJrd, the ·"drop

off" ·ryl~'. the.r$~t~ ''p'feeliJCl~G th$ f4!tailtr ,from· providing lnformatloh nlees~ry t~ ·an Jris~nt
· tf2'liisi!l:ctiO(i·... Lorilff!Id,·s!lp Op. 'at 35. . .
, .' ' '.' •.' .'. .~ap$ule~
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I"By:eQntr~'$~'tne.,:mo,Hfi~t:lonto the "drop off' rule pro1'Osed 'Oy VOic_Log 1S $.,'m~'ch .. ' .;
" .more' tiH'Qnatfr~94.\~tiOr'i'. 'UtI<;fer. V01,eL.og/.s proposal, e carrier or marketer wqu :0: not: hav.~, ttr

, .dfOP~'off t~e"Un~:.after..COl'i·n$etlnQ··e ·w~S\.1m~r to a'third party verifier, };:lut -1f1 E.conY:~.r~tiQn:.: .' ..
'. ',' l'~quitt~, to ~e ·recorded.and i'r.t$~rveo for two years under other FCC rules"!" could' rema.m .on, .

the line to. provide eerta.tn: types of tiavlQatlon assistance (sueh a$ !!S$lstanee in f'el~ing' the .
BY; openttor)J'a,'sistanee !!"I·terminatlng the verification, and neutral, faetU.;i1 fr:f.Jrn"fation In

. rdPQnse to ! ,¢o.nsumer h1quiry. .' At; the conclusion of the verification process, fM,ni'..eting·: , '
. 'persorn'l$'l ,~~id.af$o:re'SlJme· dlicvssloMS wIth cuitO\ners 'reg~rdlng other off~rlf QS·.(~U(;~. as'.
"nQnrl9gU:la.te~· .~lcef) ftlat, are riot subject to the Commls$ion's carrier seltdkm n.J1.es. :t<atMaf,
ttla" SimPlY' $~rn.; 'aU m~rket~r/consumer spaech~ tht Volcel..og proposed rule,.is, one ·tna~ .'. '

.',' . respectS the )~~~rstAmehdmf!t'\~ lt1ter~sl;s of tnt cartier and the cO~iumer in ~ct anging truthfult

rlon"ml$leading Inform!Uon;'bwt whICh stitl protects the ¢Oli$Umer against mlglt adlng .. .
,: .Information :'or U·n90lidte~' InfOrmation ,Intended to, mOld or direct the mnsumers 2lnS':Wert;.: to .'
,.ve'rifl,e~tlon ,q~$ittO.ri~:,· .' " .

,,:E~fQrt~~,~t '~~ricern~"~lsO'do not}ustlfy the ls;k of'·~ flt betwter\ the FI'~C/$ obj!-6tNM": .
~nd the \\~rOP.OffF" l"Llle. The FCC: re'qulre<j-recording of tht thl:"d-jXllty v1!riFieatlon will provlce '

. the basis tor.enrorcin.s a taUored n.Jle, ~LJeh ~,the one VO!e'$Log has proposed,j bec:auss the'
.CommiSSlon :~.:\JS~ the', re;oroln9 to evaluate compliance.: Although Voic:eL.Og~$ proposed" ruie '
means:· t~~~ the .~mt.ri~lon. tT~ust ev~'U!tG ~ese reeordln~s to debi:rmlna whell"\e,r the csrrl$t
O:r, tts &gent$.:.'rn.~ reQ~!tory standards! thIs is apt;lreprt"t~ and necessary be;eallse.the. Fit:$t" ,

.Amenqmlnr~trnpt)tteI1 :~n yvotJJd~bi regulltor! the rosts of di~\rr~ulshll1gthe' truthful :fr~m '.
. '.·the ft>fsel' thi··.h.eipNi 'from the m!J'eedlfigl tmd the h,I'mle-s5 from the h8rmfu!. 'f , SI-t.;;;ti'o·. v: '

...: KtntUOky;i~r};tsoc./.~·6 U.S~ ~66, 4i6 (1988). Moreover, viQ\atJons of eith$" the.\~drop off'
. i r.\il~·,or th,•.:r,4~$ V.clcsLo~rptoJ:Qsed in Its stay reque$t O~ on reconsIderation wH! 'Pl'\ty surfeCt

: '" -.' from 't1.J$tOm~(~pialnttS! ~o 'the fun \\d~Ol' off' rule provides nQ addItional CO:1Surner ..',
. "pro~.Gt!on: and,·I!) rio lfJ5$ ofa ;,urden on admlnistratlve resources from· an enf( :'Cement .., .. '

:.." "~~~p~l·nt .... ':', :.... :' '., ' .' "

,, " . , A$:rm= ..c·Ci~r~ Obsfl,rv~dJn' I.Q11Uardl "a speech r~ulation cannot undUlY lm'pin~e,on ·the
" :spaker's,~blllWJ6 p',ropo5te e, comrnerc1al transaetlen end the adult nstenerts (,pp6rtuhi~·. to·'
.. qbtain '.infortn&tJon ~bout prodlJcts, H Jei. at 36. Uke the Qutdoor advQrttsln9 ni9ulmtions. at'. .

IS$ue In LOtiJfar::t, that l~ pre,ise\)' WhB'f: the \\drop-ofrf' rUle ooe.$, . " .

:'. , Fln~nY/'~¢~uS~ tt\!:.~?rop Off" rule Is' not.narrowly tailored to as slgnlf.iCf3r,t ;ov~j.nm~nml
int~r~~1 it al$O .artnot·'b'e, jU'stlfied as a reguiatlon of tnt tlm~, placG Ind mann&" ef.. 'peech.· . '
'SG.~.'Cf.rk"Y'~· :CommLinfty for Croat!v6 Non..Violt;nCfI,,· 46B U.S. Z88; ',94 (1984\ The itandard
fOIl ·~velua,~~g ..wh~ther·." 't}m~t place flnd m~mner'rs9ulatfoli is n!rrowly..taitor~3.d' 1s, e'ssentl,atly

. th~'.same ~~.th.~·stmnaerd fQr,evnluatlrQ whether ragulatlon of commercial $?liia~h.Ts." .." ,.' .

...., .. . C~PSt11e~
,~~~ "'" ' j'filliirtM 11"'11I'. zj -. ~Z::~k;Qi~"I:
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Mr,.lohn:·~ogQ\liM .. '.'
J.lly i'&t. ZOOl' .
~'i~''S'm 5, " , ,

, .'/ .

.permjs~ibJe. ::a6af.(forrrtJste.~s of State Un/v. of'N, ¥., 492 U.S. at 477j $rie a/sO ~Qrilf~.ra,. sllP: "
Qjj, at ,24.' '. '. ' "

, AceQrt'Hn~htr we '~rge, the. ~mmi"lOr'l promptly to grant Voic;eLOg'.$ petlthnl fer:: ' , " "
,,r~eQn$idtr'y~n,', :and ,to. modlry the "drop·off'H rUIQ $0 that thl COmtfiiSSlon'; thlrd party ,

verffiC!tiOff regvta'tiot:"S ~re n~rrQwJy ..t8t1oree1 !od do not unnecQssarUy abridge t.Qmmen:ial , , ,
speech protf:Ct~d t>Y th~ Fit$t Amindm~nt. A.t a mtnlmurn, thi COmmIssion $hoJld ,
immed{lt~ly gr1rit..VoteeLO~r$ reqves;t fOr a Ilmlt@Q pam!1 stay pendln,g further review so that it

.redue_:tts:'e.nUQaChment.'or, pr~eted 5peed'1~ .
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